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Ermnployer owes a duty of care
Ernployer must nave oreachned tnat cuty

Ermployes must nave sufferec an injury
Ermployee's Injury rust nave been caused oy ine Employer's oreacn of
cluty




SUfficient proximity petweern ine pariies

Falr and reasonable to Impose a duty of care

Injury to tne Clairnani is reasonaoly foreseeanle



rlatton —v- Sutherlancd
Uoneld oy Baroger —v- Sorrnerset County Courcil
i1l Ot

Flartrnan —v- Soutn Essex Mertal Flealtn Trust
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The statutory provision gave rise to a civil lapility

The Defendant nas preacned tnat duty and trere was

fre CJ&erlnr

Thne preacn of duty caused darnage to ine Clalmant
Tne damage was of a xind conternplated oy staiuie
NE

It Is not necessary to snow foreseeanllity.

A Clalmant can e compensated for loss and darnage sustained as

result of statutory tort,

a duty owed o
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CONSIDER:

The Sex Discrimination Act 1975

The Race Relations Act 1976

The Disapility and Discrimination Act 1995

The Discrimination on Grounds of Sexual Orlentation, Religion and
Belief Regulations 2003
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The Employment Equality (Sexua
The Protection frorm Harassrnent Act 1997

ition) Regulations 2003
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Authority for the proposition that an Employment Triounal nas
Juriscliction to ayart cornpensation by way of darma 10jes for persornzl
Injury caused py the statutory tort, In that Instance of IJrJJrl\/\/IIIJ
ciscrirnination



the ernployees offending condu
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Convenlent oypass of ine ordinary cornemor law constraints on stress
Wor claims in Wh]ch‘
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Clalrmants need not prove foreseeanility of narrm or personal injury

Where anudety will supstitute for & recognisaole psycniatric condition

CD

Whierepy virtue of section L1(LA) of the Limitation Act 1980 i
ordinary 3 year r1 Jer lirnitation for personal Injury claims nas
cisapplied (limitation is 6 years)
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such clairms do mot attract cornpulsory employer's lapility cover under

the Employer's Liapility (Cornpulsory Insurance) Act 1969

Vicarious |] rlOJJJF/ S not restric e ol to cornrmon law claims. Ar
ernployer can be vicarlously liaple for breach orchuuror/ cluty
irnposed only on its ernployes so long as 1t is fair and | Justito irmpose
vicarious llapility and so long as there Is a close conrnection betweer)
uct and the nature of nis ermployment,
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Arn ernployer car oe vicar] OIJJJ/ lTanle unc Ier secilon 3 of ine Act
narassrnent in breacn of section 1 of the Act, cornrmitied ¢
ernployees inine course of nis emoJO/me

There Is no reason wny a corporate ermployer snould not nave the sarme
vicarious responsinllity as @ non-corporate ermployer for nis employees
preacres of statutory duty

Wealin of Autnority support a view tnat an ernployer could be
vicariously laple in civil proceedings for nis ernployees crirminzl
conduct ever If the employer could not be neld crirminally laole for
‘he t conduct



Cornstralnts provic Iel 0y tne Act at section 1 where It pronipits “a
course of conduct rlmoumrJrU to narassrrent, It takes more than a
single act of an employee I the course of nis ernployrrnent to engage

the llapility of the empJO/er

succeed I claims under section 3 the Clalrmant rust estanlisn to an
onjectlve standard at Jeast tnat tne conduct arnounts to narassrneri
Uly Inine sense of 1t peing likely to alarmn or cause ine Clalmeant

-

Conduct rust make it just and reasonaple in the circurr
case to cornpensate tne Clairnant py application of
connection” and/or "reasonaoly incidental risk” criteria



irnplied contractual duty to take reasonable care to ensure

JC
the sa ei/ of an ernployee at work,

Breachn of Implied contractual terrn of mutual trust and corrficle

[E—

0ssinle to recovery for psycniatric injury flowing frorm bree ch of
fJffclU orovided 1t Is not too remote, Consideration needs to be glver

to what was In cor EFHOJdUCNJOIFHA OAFHES Whier the contract was

rnecle

b

Lord Steyri: Frost —v- Cnief Constable of South (orkshire Polic

[1999] 2ZAC. 455 ",., 'the cduty of an ernployer to safeguard nis

ernployees frorn narrn could also pe formulated in ronrrslcr In

evert, and apsent relevant B ress provisions, a terrmn | moJ jec I 0y law

]n"ro "rhe con‘rreu cER rJrJrlemr e Star) derrl Isec I coriract ... oui sucr &
J
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Clvil Court

Clalmant prepares Clalrn Forrr,
articulars of Clairn and flles
'hem with rnedical eviderice and
chiedule of Speclial Damage,

_G

L/ﬁ

Clalmant pays an 1ssue fee on a
sliding scale usually peiweer
120 0 £1,700,
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Emolovrnent Triounal

Clalmant cornpletes and files

Form T4

Clalmant does not nave to pay a

—
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Civil Court

Or filing of Deferice Allocation

-

Questionnalre 1s 1ssued,
Clalmant returns Al

Questionnalre with fee to ine
Court., Tnereafter Directions
are glven to oring the case |
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final hearing usually within

200Ut 15 rmontns,

Emplovment Triounel

Orn filing of ET3, ET Issue
Directions (no fee OFI/?LJOJQ) to
oring matier to final nearing
WIEtNin 3 — & rnontns,



Civil Court

Judgrnent,  Winner normally
recovers costs frorm loser,

Interest awarded on darnages,

Right of appeal.

4

Emplovment Tripunel

a

Decisior,  Alinougn ET nave
lirnited power to award costs
still rarely exercised,

No Interast on award,

Right of appeal.



ITtne Clairant can bring thelr clairn in the Emoloyment Tribunal
peneflts are:
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Unfalr Disrnissel

J

Breacr of Contract

Discrirminetion



Can the ET award darnages for Personal Injury ?

Qs

Dunnachie —v- ¥ingston-upon-rlull City Courncil (2004
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turn Court of Appeal

Clalmant cannot recover norn-econormic loss
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=T has Jurisdiction ro near clairns for breacn of ernployrnent contraci
and can award up to £25,000

" -

Articles 3 and 4 of ine 'moJO/mpn”r Tribunal extension of jurisdiction
("HCJC[”CI & \/\/rlJru) Orcler 1994 provides ET has no jurisdiction to deal
with & P claim arising out of preacn of contract



NE 2006 will
grounds of age

crirmnination Act 1975 (SDA)

atlons Act 1976 (RRA)

ee tne Introduc

rhe Disc erJﬂcIEJOrJ Or) Jrounrla of Sexual Orlentat
1 r

tlon of unlawful disc

scrirination Act 1995 (DDA), and

jon, Religion and

rirnination or
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Breacn of statutory provisions regarded as statutory tort
.
-

T carn a_vva_rd cornpensaiiorn as tne County Court would —no lmit on
arnount of award

Cornpensatiorn car Incluce:

carnages for om/J al Injury
carnages for psycniatric injury
cdarnages for injury to feelings

1 f r

MNo reec Clalmant to pass the reasonanle forseeanility test (S
—V/- }/_J/me Tuys (Lowestoft Lid) (1999))
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Mo need for there to nave been “a recognisanle psycniatric injury”
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Discrirmnination clairns often Include allegations that the unlayiul
ciscrirnination nas caused

Siress and rlf],{]._\r/
Injured feelings
Psycniatric injury
Psycniatric injury
Priysical Injury

Inapility to return to work

Consejuer J/ awards ¢
(past and future) as wel

often Include large awards for loss of earnings
I.



Discrirnination clairm figures for 2005 / 2004

Race Discrirminetior)

Mleudrnurn award
Meadian award

Averacge award

& & C

o Discrirninatior)

Mleuddrnurn avard
Mediarn awerd

Averacge ayard

(I R N (R

Disaoility Discrirninetior)

_ Mleudrnurn awared
N Meadian award
| Average ayward

£695,115.00
210,00
26,660.00
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£504,433.00
425,00
2,979.00
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£173,129.00
£5,652.00
£16,214.00
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Tlrmne for presenting & claim to the ET

Whier does tirne pegin to rur

ET Jurisdiction to disapoly time limit

Irnpact of Employrment Act 2002 (Dis

2004
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Ition) Regulations



In discrirnination clalms the Clalmeant nas an alternative
route to cornpensation for stress / psycniairic injury

Discrirmnination claims are & “irap” for ine unwary
ernployer (and thelr insurers)
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“If any Employes whilst er loJO/eI In or ternporarlly outside the Unit

] ngrlom o ine business of the 1 Jallrerl,
ne Period of Inst

J nsured the Cornpary will Jlloye 110 the terms of tnis
Ired against legal liani JJr/ for C]cl.mclj':‘S Costs ard expenses U to tne lirmnit

of ]n dernnity orovided that
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ustains Bodily Injury caused during
or In the course fe 10loyrment oy
nolicy Indernnify the

CL?
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Tne action for darmages Is prougnt against the Insured ina Court of Law
outsicle Nortn Armnerica ...

Tne Insured snall give notice In writing to the Cornpany

r

ater than 24 nours frorm, recelpt of notice of any
§

irnrnediately on, or not o
accldent enquiry, orosecution or other legal

irnpending inguest, fata
proceedings,

irnrnediately on, or within 48 nours frorn, recelpt of notice of an
Industrial Triounal Hlearing that includes alleged podily injury ..



Injury to feelings

Financial losses tnat

Tne policy will not cover:

flow frorn preac

‘—n

ntract and not frormn injury



Intne Civil Forurrn; Ooligation to notify Insurers in accordance with policy

Intne Employrment Tripunal; Ooligation to notify Insurers of claim tnat
includes bodily Injury witnin the definition of ine policy.
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